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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 4757 
VIRGINIA: 
In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Tues-
day the 11th day of June, 1957. 
JAMES WILSON KUCKENBECKER, Plaintiff in error, 
against 
COMMONvVEALTH OF VIRGINIA, Defendant in error. 
From the Circuit Court of Princess Anne County 
Upon the petition of James Wilson Kuckenbecker a writ of 
error and supersedeas is awarded him to a judgment rendered 
by the Circuit Court of Princess Anne County on the 22nd 
day of February, 1957, in a prosecution by the Commonwealth 
against the said petitioner for a felony; but said supersedeas, 
however, is not to operate to discharge the petitioner from 
custody, if in custody, or to release his bond if out on bail. 
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page 4 ~ Commonwealth of Virginia, 
County of Princess Anne, to-wit: 
In the Circuit Court of the County of Princess Anne: 
The Grand Jurors of the Commonwealth of Virginia, in 
and for the body of the County of Princess Anne and now 
attending the said Court, upon their oaths, present that James 
"\Vilson Kuckenbecker on the 28th day of January in the year 
1956 in the said County of Princess Anne, Virginia feloni-
-0usly did kill and murder one Otto Kuckenbecker against the 
peace and dig·nity of the Commonwealth of Virginia, 
COlVIMONvVE.A.LTH OF VIRGINIA 
v. 
JAMES "\VILSON KUOKENBECKER 
FELONY. 
Indictment for murder. 
A true bill. 
W. W. CONNELL, JR. 
Foreman . 
• • • 
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• • • • 
In the Circuit Court of Princess Anne County on the 22nd 
day of May, 1956. 
This day came the Attorney for the Commonwealth, and 
the accused, James ·wnson Kuckenbecker, who stands indicted 
for Murder, appeared in Court pursuant to his recognizance 
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heretofore entered into, and also came P. vV. Ackiss and 
Richard B. Kellam, Attorneys for the accused, said attorneys 
being of the accused own choosing, and upon being arraigned 
the accused pleaded Not Guilty to said Indictment, tendered 
in person by the Accused, and from a list of persons drawn 
and summoned according to law, a panel of 20 persons, free 
from exceptions were selected, from which panel the Com-
monwealth struck four, and the accused four alternately, the 
Commonwealth beginning and the remaining twelve constitu-
ted the Jury for trial of the accused, to-wit Charles G. Faison, 
J. W. Snow, Sr., E. B. Mann, Shep R. ·Whitehurst, Hel'bert 
H. Grimstead, Mary E. Savage, Ollie Toliver, Nola I. Gar-
rett, Harry F. Ames, Lewis Causey, L. E. Luke and King 
Durgan, who having been selected, tried and sworn the truth 
to speak upon the premises, and after having heard the evi-
dence, were adjourned until tomorrow morning at 9 :30 a. m. 
o'clock. 
* • * 
page 7 ~ INSTRUCTION C-1. 
The Court instructs the jury that murder is the unlawful 
killing of any person with malice aforethought. 
Murder is distinguished by the Law of Virginia as murder 
in the first degree and as murder in the second degree. . The 
difference between murder in the first degree and murder in 
the second degree depends upon whether the killing was wil-
ful, deliberate and premediated, or not. 
The Court instructs the jury, that murder in the first de-
gree is the wilful, deliberate and premeditated killing any 
person with malice aforethought. All other murder is murder 
in the second degree. 
The Court instructs the jury that every unlawful homicide 
is presumed to be murder in the second degree, and the burden 
is upon the Commonwealth to elevate the crime to murder in 
the first degree; but on the other hand, in order to reduce the 
offense from murder in the second degree to manslaug:hter 
or excusable homicide, the burden is upon the prisoner. 
The Court further instructs the jury that voluntary man-
slaughter is the unlawful killing of another without malice, 
upon sudden heat of passion, on reasonable provocation, or, 
in mutual combat. 
Involuntary manslaughter iR the killing of one contrary 
to the intention of the parties in the prosecution of some un-
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lawful but not felonious act ; or in the improper performance 
of a lawful act. 
The Court instructs the jury, as follows: 
Murder in the first degree is punishable by death or con-
finement in the penitentiary for life, or for not less than 20 
years. · 
Murder in the second degree is punishable by confinement 
in the penitentiary for not less than 5 years nor more than 
20 years. 
Voluntary manslaughter is punishable by confinement in 
the penitentiary for not less than one nor more than 5 years. 
Involuntary manslaughter is punishable by confinement in 
the penitentiary not less than one, nor more than 5 years, or, 
in the discretion of the jury, by fine not exceeding $1,000.00, 
or confinement in jail not exceeding one year, or both. 
The Court further instructs the jury that if you find the 
accused not guilty of murder in either the 1st or 2nd degree, 
and not guilty of voluntary or involuntary manslaughter, you 
may find the accused guilty of an assault and battery, a mis-
demeanor punishable by a fine 11ot exceeding· $500.00 or con-
finement in jail not exceeding twelve months, either or both. 
Or you may find the defendant not guilty. 
Granted. 
H. W. M. 
page 8 ~ INSTRUCTION" C-2. 
The Court instructs the jury that the "malice afore-
thought'' necessary to constitute the crime of murder may be· 
either express or implied. The word "malice" in the fore-
going definition of murder is used in a technical sense, and 
includes not only anger, hatred and revenge, but every un-
lawful and unjustifiable motive. It is not confined to ill will 
to any one or more particular persons, but is intended to 
denote an action flowing from any wicked and corrupt mo-
tive, done with an evil mind and purpose and wrongful in-
tention, where the act has been attended with such circum-
stances as to carry in them the plain indication of a heart 
regardless of social duty and deliberately bent on mischief; 
the ref ore, malice is implied by law from any wilful, deliberate 
and cruel act against another, however sudden. Thus on a 
charge of murder, malice is presumed from the fact o'f kill-
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ing·, when the killing has been proved and is unaccompanied 
by circumstances of palliation, and the burden of introducing 
evidence to rebut such presumption rests upon the accused. 
G.ranted. 
H. vV. M. 
page 9 ~ INSTRUCTION NO. 1-D. 
The Court instructs the Jury that. the Commonwealth must 
prove its case beyond all reasonable doubt, and that means 
that the Commonwealth must prove every material element 
beyond a reasonable doubt, which constitutes the alleged 
crime, and it is not sufficient that the Jury may believe his 
guilt probable, or more probable than his innocence; suspicion 
or probability of his guilt however strong, will not authorize 
a conviction, but the evidence must be of sueh character as to 
produce a moral certainty of guilt to the exclusion of all 
reasonable doubt; nor are the Jury to speculate or go outside 
of the evidence and consider what they think might have taken 
place, but they are to try this case and confine it to the evi-
dence as given by the witnesses introduced, and if that evi-
dence, when considered along with the evidence for the de-
fense, does not convince the Jury beyond all reasonable doubt 
as to every material element of the guilt of the accused, then 
the Jury must find the accused not guilty. 
Granted. 
H. W. M . 
• • • • • 
page 13 ~ INSTRUCTION NO. 6-D. 
The Court instructs the jury that you cannot convict the 
accused in this case of murder unless vou shall believe from 
the evidence beyond a reasonable doubt that the accused 
struck his Father and that he did so with malice and with 
an intention to kill, or permanently maim or disfigure or dis-
able him, or do him serious bodily harm. 
Granted. 
H. W. M . 
• 
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The Court instructs the Jury that where facts are estab-
lished which are susceptible of two interpretations, one of 
which is consistent with the innocence of the accused, the 
Jury cannot arbitrarily adopt the interpretation which in-
criminates him. The Court further -instructs the Jury that 
the interpretation of the facts most favorable to the accused 
should be adopted unless it is untenable under all the facts 
and circumstances of the case, and where the death of a per-
son may have resulted from a cause or causes for which the 
defendant is not responsible, the Jury cannot arbitrarily 
adopt as the cause of death a cause or means for which de-
fendant is responsible. 
Refused. 
H.W.M. 
page 20 ~ 
• • • 
In the Circuit Court of Princess Anne County on the 23rd 
day of May, 1956. 
This day came again the Attorney for the Commonwealth, 
the accused, and his attorneys, and also came the Jury here-
tofore sworn for the trial of this case, pursuant to their ad-
journment on yesterday, and after having fully heard the 
evidence and argument of counsel, retired to their room to 
consider of a verdict, and after some time returned into Court 
with the following· verdict, to-wit: ''vVe the Jury find the 
Defendant Guilty of Voluntary Manslaughter, confinement 
in Penitentiary (5 years) (5 yrs.).'' 
Whereupon, the accused, by his counsel, moved the Court 
to set aside said verdict and grant him a new trial upon the 
grounds that said verdict was contrary to the law and evi-
dence, which motion the Court doth continue . 
• • • 
page 24 ~ 
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OPINION. 
The accused has moved to set aside the verdict of the jury 
finding him guilty of voluntary manslaughter. Two grounds 
are asserted: First, that the court erred in permitting the 
witness Strohkorp to relate statements made by the deceased 
moments before he died; and second, that it was error to in-
struct the jury on murder under the facts of this case. 
vV'hether evidence which would otherwise be hearsay is ad-
missable as a part of the res gestae has never ceased to give 
courts trouble, but I have no difficulty in holding that the 
statements of the decedent made at the top of the lobby steps 
and in the lobby of the Waverly Hotel identifying the accused 
as his assailant meet any test of admissibility. Although the 
exact time of the assault was not fixed by proof, both by the 
testimony of the accused and the physician who performed 
the autopsy not more than thirty minutes elapsed between 
the injury to the decedent and his death. Thus the statements 
were made within a short time after the blow, and not only 
were they made before the victim could have made a studied 
reflection of the incident, but at a time he was unaided and 
suffering from an immediate mortal injury. 
It has been pointed out in the cases cited by the defendant 
that such statements are admissible only when the circum-
stances are such that the words spoken are part of the event 
and uttered under conditions emphasizing their truth and 
negativing the possibility of their falsehood. Here again I 
have no difficulty in finding that they meet the test. The evi-
dence for both sides eliminates any possible motive for the 
decedent to falsely accuse the defendant. Moreover, the evi-
dence shows only the decedent, the accused and the child on 
the second floor when the injury occured the accused admits 
being in his father's room a half-hour before he died, and 
the father, being in need of assistance, made his way to the 
lobby and did not even stop at his son's room or seek his aid 
as he naturally would have done had a third party been re-
sponsible for his plight or if the injury were accidental as the 
son would have the jury believe. 
page 25 ~ It is also suggested that even though the evi-
dence be admitted, yet it does not identify the ac-
cused with crime. A reading of the printed record might af-
ford some argument on this score. Without in any manner 
intimating that the efficient and experienced reporter did not 
accurately and fully transcribe his notes of the proceedings, 
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it was perfectly obvious to the court, the jury and all in the 
court room that the testimony of Strohorb was that the de-
cedent said that he and his son had had a fight. 
In the early stages of the testimony I sustained objection 
to Strohorb's testifying as to the decedent's statements for 
the very reasons now advanced again by the defendant; but 
as the circumstances more fully developed I was and am satis-
fied that they are a part of the res gestae. 
The second objection is founded on the assumption that 
there is no evidence of malice, and granting a murder in-
struction was the ref ore prejudicial to the accused. Roark v. 
Commonwealth, 182 Va. 244, 28 S. E. (2nd) 693 is cited as 
authority. This case is clearly dis"tinguishable on its facts 
from the Roark case. In the Roark case there was no dispute 
concerning the facts and the assault took place in full view 
of several bystanders ; it was clearly the result of sudden 
anger; and the death of the victim was due not to the blow 
he received but striking his head as he fell. Here there was 
no observer of the affair; whether the blow came from the 
fist or some other object was seen by no other witness; but it 
is amply clear that a 75 or 76 year old man received a blow· in 
his chest of sufficient force to fracture two ribs and drive the 
shattered portion through the lining of his aorta from some-
one the jury was satisfied was the defendan~ who had prev-
iously had rather serious encounters with his father. 
There is direct evidence of malice in this case, and there is 
an unwitnessed assault and battery of such seriousness that 
malice could be implied. This justified and demanded the 
murder instruction. 
The Roark case does not hold that it is error to give a mur-
der instruction where the evidence would not sustain a con-
viction, but rather that to overL.emphasize murder where 
there is no evidence of malice is prejudicial. 
The motion for new trial is overruled. 
HENRY W. MacKENZIE, Judge. 
Filed Jan. 17, 1957. 
R. H. WEST, D. C. 
page 26 ~ 
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In the Circuit Court of Princess Anne County on the 17th 
day of January, 1957. 
This day came the Attorney for the Commonwealth, and 
also came James ·wnson Kuckenbecker, the accused, pursuant 
to his recognizance heretofore entered into, and also came 
Richard B. Kellam and P. vV. Ackiss, Attorneys for the ac-
cused, and the Court having fully considered the motion of 
the accused, heretofore made, doth overrule said motion. 
·whereupon the accused, by his counsel, moved the Court 
to refer his case to the Probation Officer for a pre-sentence 
report, which motion the Court sustained, and doth hereby 
refer this case to the Probation Officer for said report . 
• • • 
page 32 r 
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In the Circuit Court of Princess Anne County on the 22nd 
day of February, 1957. 
This day came the Attorney for the Commonwealth, and 
also came the accused ,James W"ilson Kuckenbecker, who was 
on the 23rd day of May, 1956, found Guilty of Voluntary 
Manslaughter and whose motion for a new trial was over-
ruled by this Court on January 17, 1957 and his case referred 
to the Probation Officer for a pre-sentence report, again ap-
peared in Court pursuant to his recognizance heretofore en-
tered into, and also came P. W. Ackiss and Richard B. ·Kel-
lam, Attorneys for the accused, and also c·ame the Probation 
Officer, and rendered his report in open Court, which report 
was ordered to be filed, and after considering said report 
the Court doth not agree to probation for the accused. 
Whereupon it being demanded of the prisoner if anything 
for himself he had or knew to say, why the Court should not 
now proceed to pronounce judgment ag·ainst him according to 
law, and nothing· being· offered or alleged in delay thereof, it is 
considered by the Court that the said James Wilson Kucken-
becker be confined in the penitentiary of this Commonwealth 
for the term of Five (5) years, that being the verdict of the 
Jury heretofore ascertained. 
And the accused having signified his intention to appeal 
to the Supreme Court of Virginia for a Writ of Error and 
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sitpersecleas to said judgment, the Court doth suspend the 
execution of this judgment for the period of Sixty (60) days. 
And the Court doth continue the bond of the accused. 
• * * 
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NOTICE OF APPEAL AND ASSIGNMENT OF ER,RORS. 
NOTICE OF APPEAL. 
The defendant, James Wilson Kuckenbecker, hereby gives 
notice of his intention to apply to the Supreme Court of Ap-
peals of Virginia for a Writ of Error to a Judgment ren-
dered against him in this action on the 22nd day of February, 
1957, finding him guilty of voluntary manslaughter and 
sentencing him to five years in the State Penitentiary. 
ASSIGNMENT OF ERRORS. 
The defendant makes the following assignment of errors: 
(1) The Court erred in admitting the testimony of Robert 
Strohkorb as to a conversation between him and the deceased, 
Otto Kuckenbecker, and in permitting Robert Strohkorb to 
testify as to statements alleged to have been made by Otto 
Kuckenbecker to said Robert Strohkorb. 
(2) The Court erred in g-ranting Instruction C-1 offered by 
the Commonwealth. 
( 3) The Court erred in granting Instruction C-2 offered by 
the Commonwealth. 
( 4) The Court erred in refusing to grant Instruction 4-D 
offered by the defendant. 
page 34 ~ ( 5) The Court erred in refusing to grant In-
structions 1-D and 6-D, as offered by the defend-
ant, and in amending these instructions. 
(6) The Court erred in overruling· the motion of defendant 
to strike out the evidence of the Commonwealth as insufficient 
to justify a verdict of guilt, made at the conclusion of all of 
the evidence in the case. 
(7) The Court erred in submitting to the Jury the ques-
tion of the guilt of defendant on a charge of murder, and 
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Dr. Robert B. Webb. 
in refusing to strike the Commonwealth's evidence as to the 
charge of murder. 
(8) The Court erred in overruling the motion of the de-
fendant to set aside the verdict of the Jury and granting de-
fendant a new trial, and erred in entering judgment on the 
verdict of the Jury. 
page 4 ~ 
JAMES vVILSON KUCKENBECKER 
P. ·w.ACKISS 
By RICHARD B. KELLAM 
· Counsel. 
* * 
• • 
DR. ROBERT B. WEBB, 
called as a witness on behalf of the Commonwealth, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
By Mr. vVahab: 
• • 
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A. In arriving at the Waverly Hotel at approximately 
9 :50 P. l\L the police were already present at the hotel, having 
arrived approximately five minutes previously. 
Mr. Kuckenbecker, the deceased, was sitting up on a sofa 
in the lobby of the hotel at the time I first viewed him, and he 
was dead at the time I arrived. The estimated time of death 
was approximately five minutes before I arrived, or 9 :45. 
I actually viewed the body at 9 :50 and pronounced him dead 
at that time. 
(Off record discussion at Judge's bench). 
12 Supreme Court of Appeals of Virginia 
Dr. Arnold F. Strauss. 
By Mr. vVahab: . 
Q. Dr. vVebb, you say that upon your arrival you found 
that the deceased, Mr. Kuckenbecker, was dead; is that cor-
rect? 
A. Yes, sir. 
Q. And you fixed the time of his death at approximately 
9 :45 P. M. on January 28, 1956? 
A. Yes, sir. 
• • 
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DR. ARNOLD F. STRAUSS, 
called as a witness on behalf of the Commonwealth, having 
been first duly sworn, was examined and testified as follows : 
DIRECT EXAMINATION . 
• • • 
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By Mr. Wahab: 
Q. Will you tell the Court and jury, please, what your find-
ings were as a result of this autopsy? 
A. The autopsy revealed as cause of death hemor-
page 9 ~ rhage, bleeding, into the sac in which the heart is 
lined just about this place (indicating) in the chest. 
Q. As you illustrate and describe the sac, show its loca-
tion so it will appear in the record. 
A. The sac behind the breastbone of the chest in which the 
heart is lying-. 
This hemorrhage was due to a tearing in the outer wall 
of the large blood vessel which comes from the heart, blood 
vessel which we call aorta. 
Q. Tell the Court and jury where that blood vessel with 
the tear in it is located. 
A. It is located in the back of the chest, slightly on the right 
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Dr. Arnold F. Strauss. 
side of the spine, and makes an arch and comes down on the 
left side and distributes blood through the body. 
Q. Dr. Strauss, were you able to determine what caused 
this tear in the blood vessel which caused the hemorrhage 
into the pericardium 7 
A. Because there was a fracture of the fourth and fifth ribs 
just along the breastbone. The fourth rib is here and here 
is the fifth rib and it was about this point (indicating on body), 
and the two ribs were broken and were pressed in and ap-
parently tore the outside of the blood vessel or pushed it 
back. 
Q. Doctor, may I interrupt for just a moment 7 
A. Yes. 
page 10 ~ Q. What happened to have caused this fracture 
of the ribs that you speak of7 
A. Apparently some violence, some blow, ag·ainst the chest 
wall. There was no sign on the skin that it was any hard 
object, just something which would not leave a mark on the 
skin. 
Q. ·would you say a fist could have caused thaU 
Mr. Kellam: I object to that and move to strike it out. 
The Court: I sustain the objection. 
Mr. W ahab : The doctor testified it was an object that was 
not hard, and I would like for him to explain what type of 
object he refers to in a little more detail. 
The Court: I think he is entitled to explain what type of 
object could have caused the particular injury but not to 
speculate as to what specific agency may have caused it if 
he was not there and saw it. 
By Mr. Wahab: 
Q. Explain what type of object you refer to which may have 
caused that injury? 
A. I cannot determine the type of object but only can say 
that any object which would not leave the skin marked, such 
as a fist, could have caused this injury. 
page 11 ~ Q. You may proceed to tell the jury the rest of 
your :findings. 
A.. There were a number of abrasions, small defects in the 
skin, and he could have probably scratched himself. We dis-
regarded that. 
We also found a hemorrhage over the surface of the liver 
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Dr. Arnold F. Strauss. 
on the right side, and found a rather extensive hemorrhage 
along the right kidney which is located in about this area here 
(indicating). 
The cause of death was hemorrhage in the sac of the heart 
which kept the heart from beating. 
Q. The finding of the hemorrhage that you say was in the 
kidney-
A. Around the kidney. 
Q. Around the kidney area? 
A. Yes. 
Q. That would be around the waistline area a little to the 
right? 
A. Yes, sir. 
Q. Did that hemorrhage appear to have been caused by 
the same blow, from the one you have described, higher up 
on the right side that caused the fracture of the fourth and 
fifth ribs? 
A. That is most likely. 
Mr. Wahab: All right, Doctor. Answer Mr. 
page 12 ~ Kellam 's or Mr. Ackiss' questions, please. 
CROSS EXAMINATION. 
By Mr. Kellam: 
Q. Doctor, you had an assistant, I believe, in performing 
the autopsy? 
A. Yes. 
Q. That is the usual custom, of course? 
A. Yes. 
Q. How long would you say it took to perform the aU,tossy 
in this case 1 
A. It generally takes about two hours. 
Q. In performing the autopsy in this case you made a. com-
plete examination of the different organs of the body? 
A. Yes. 
Q. Including the lungs, heart, stomach, liver, kidneys, in-
testines, the bra.in, and I think the bladder, and all of the 
other organs of the body, did you not? 
A. Yes, sir. 
Q. You found that the person upon whom you were per-
forming the autopsy was an elderly man some 75 or 76 years 
old¥ 
A. Yes. 
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Dr . .A.niold F. Strauss. 
Q. He was suffering with some brain trouble, 
page 13 ~ what you call atrophy of the brain? 
A. Yes. 
Q. He had some cyst which was pushing the kidney out of 
place? 
A. Yes, he had one. 
Q. You found some other cysts in the body at other places, 
I· believe. Did you find one in the lung, part of the lung? 
A. I don't think so. 
Q. So you made a complete examination of the body, the 
exterior and the interior? 
A. Yes. 
Mr. Kellam: I believe that is all. Thank you, Doctor. 
Mr. W aha b : That is all. 
Mr. Kellam: May I ask him one other question? 
By Mr. Kellam: 
Q. The deceased used false teeth? 
A. Yes. 
Q. And they were intact, the false teeth? 
A. Intact, yes. 
Mr. Kellam: That is all. 
RE-DIRECT EXAMINATION. 
page 14 ~ By Mr. Wahab: 
Q. These other conditions you refer to, such as atrophy of 
the brain, cysts, are they or are they not common things that 
you find in a man of his age T 
A. Cyst of the kidney is not common but it is without signi-
ficance. If they don't get too large they never cause any 
complaint. The hardening of the arteries of the brain may 
have caused some mental changes with a man of that age. 
Q. Did any of these conditions have anything to do with 
the death of l\fr. Kuckenbecker; were they the cause of his 
death? 
A. No, they were in no way the cause of his death. An 
older person doesn't react from a fracture as easily as a 
young person. Perhaps age had something to do with it, but 
that is the only relation I could see . 
• • • • • 
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page 15 } ROBERT L. STROHORB, 
called as a witness on behalf of the Commonwealth, 
having been first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION. 
By Mr. Wahab: 
Q. You are Mr. Robert L. StrohorbY 
A. That is right. 
Q. Where do you live, Mr. Strohorb? 
A. Waverly Hotel, Virginia Beach. 
Q. Tha.t is in Princess Anne County? 
A. Princess Anne County. 
Q. In what capacity are you employed, Mr. Strohorb, are 
you engaged in 7 
A. My mother owns it and I manage it. 
Q. Mr. Strohorb, at the time of the death of Mr. Kucken-
becker, will you tell the Court and jury, please, how long he 
had been living at your hotel? 
A. He moved in in December, I believe the 5th. 
Q. In December of 1954? 
A. That is right. 
Q. At that time was his son, the defendant, Mr. Kucken-
becker, living there T 
A. No, sir, he didn't move in until August of 1955. 
Q. So at the time; that is, at that time, Mr. Otto 
page 16 ~ Kuckenbecker had been living there approxi-
mately two years? 
A. About a year and about two months, a year and around 
two months. 
Q. How long had Mr. James Wilson Kuckenbecker been 
living there 7 
A. Approximately six months. 
Q. During the time that the deceased and his son, James 
Wilson Kuckenbecker, lived at your hotel, were there ever 
any difficulties between the two, to your knowledge? 
Mr. Kellam: We object to that. We are not going into the 
history of all of these people unless they can connect it. We 
would like to be heard on that . 
• • • • • 
page 20 ~ 
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Mr. Kellam: We would like to have an exception. 
( Court and counsel returned to the courtroom). 
By Mr. Wahah: 
Q. Mr. Strohorb, will you tell the Court and jury, please, 
whether or not, to your knowledge, there had been any difficul-
ties between Mr. Otto Kuckenbecker and his son, James Wil-
son Kuckenbecker, since James had come to stay at your hotel 
some time in August of 19551 
A. I would say roughly a half dozen times. 
Q. ·what type of difficulties do you refer to Y 
A. I saw nothing. I was not in the rooID:. 
page 21 ~ Mr. Kellam: Then we object to it. He saw 
nothing. He has made the statement that he didn't 
see anything. 
Mr. Wahab: That is all right. He has answered the ques-
tion. 
By Mr. Wahab: 
Q. Mr. Strohorb, directing your attention to approximately 
two weeks before Mr. Otto Kuckenbecker died, were you 
called to Mr. Otto's room? 
A. Yes. 
Q. At that time T 
A. Yes. 
Q. Tell the Court and jury why you were called there and 
what you found when you got there. 
A. I had gone in my room. It is on the first floor of the 
hotel, and the clerk came to the room and said there was a 
fight upstairs T 
Mr. Kellam: I object to that. 
The Court: Disregard that. It is hearsay. 
A. (Continuing) I went upstairs and I was approaching 
the top of the steps and Jim was leaving his father's room. 
By Mr. Wahab: 
Q. You are referring to Mr. James Kuckenbecker? 
A. Yes. I asked him what was going on and he 
page 22 } said he and his father had been fighting for 18 
years and nobody had been killed yet. I said I was 
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not worried about anybody being killed, but we had other 
O'uests in the hotel and I didn't want any noise. 
0 Q. Did Mr. Otto Kuckenbecker make any statement to youY 
A. Not in the presence of Jim. 
Q. It was not in the presence of the defendant when he 
made the statement Y 
A. No. 
Mr. Wahab: I think we should have a conference, your 
Honor. 
• • • • • 
page 26 ~ 
• • • • 
The Court: I am going to rule that is too remote an event. 
I rule their objection is well taken. 
(Court and counsel returned to the courtroom). 
By Mr. Wahab: 
Q. Mr. Strohorb, during the time that Mr. James Kucken-
becker lived at the "\Vaverly Hotel what room did he occupy? 
A. Room 216. 
Q. What room was occupied by his father, Mr. Otto Kuck-
enbeckerf 
A. 208. 
Q. Who paid the bills of Mr. Kuckenbecker, Mr. James 
Kuckenbecker? 
A. Mr. Otto Kuckenbecker. 
Q. During the evening and night of January 28th last, which 
was the night on which Mr. Otto Kuckenbecker died, will you 
tell the Court and jury, please, the circumstances under which 
you saw Mr. Otto KuckenbeckerY 
A. Around 9 :00 o'clock in the evening I went across the 
street to the drugstore where I usually go to get a cup of 
coffee, and I came back around 9 :30, and when I came in I 
came in the side door on 22nd Street. Mr. Kucken-
page 27 ~ becker was standing at the top of the steps. He 
said he wanted to talk to me. 
Q. What floor is that? 
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A. The :first floor. It is a.round six steps from the street 
level. I had to take about six steps to get there. 
Q. All right. 
A. He had his hand on his chest, holding his hand on his 
chest, and looked pale, and I asked him what was wrong, and 
he told me that Jimmy-
Mr. Kellam: I object to what he told him. 
Mr. Wahab: If your Honor please, this is a question which 
I think is proper, what he said, as a part of the res gestae, on 
the evening he was killed. 
Mr. Kellam: You have established no trouble they had 
before. How could you tell whether it is a part of the res 
gestae if you don't know when anything happened 1 
The Court : That is the position I am in. I will sustain 
the objection. 
By Mr. vVahab: 
Q. ·what did you do upon seeing Mr. Kuckenbecker there? 
A. I went in the main lobby with him and he sat down on a 
sofa and we talked a few minutes. Am I allowed 
page 28 ~ to say what he said! 
Q. What condition was he in, from your obser-
vation 1 
A. He was wheezing or breathing kind of hard, and he kept 
his hand on his chest, his face looked drawn, and he sat down 
on the sofa a.nd I went to get him a glass of water and when 
I came back he had fallen back and his mouth was drawn and 
he was breathing hard. 
I went to the telephone and called the police and a doctor. 
vVhen I came back to the lobby his breathing had obviously 
stopped. 
Mr. ·wahab: I will at this time ask the question of what 
l\Ir. Otto Kuckenbecker told him when he came in the lobby. 
Mr. Kellam: ·we have the same objection. 
The Court: I don't think it has been shown that it is 
proper. 
Mr. vVahab: All right, sir. 
By Mr. vVahab: 
Q. Mr. Strohorb, after you came back and the breathing of 
l\Ir. Kuckenbecker had stopped, what happened nexU 
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Mr. Kellam: What was the question! 
Mr. vVahab: After he came back to the lobby and the 
breathing of Mr. Kuckenbecker had stopped, what happened 
next¥ 
A. I just walked around the lobby, and it took 
page 29 ~ around ten minutes for the police to get there. 
By Mr. vVahab: 
Q. vVhat did the police do Y 
A. I think they had a Rescue Squad there, but when they 
got there it was too late, and he had passed away, and they 
left and Chief Johnson caine in. Dr. Webb came in and 
made an examination. 
Q. Did you see the defendant, Mr. James KuckenbeckerY 
A. Yes. I think it was Officer Smithson and I that went up 
to the room to bring him downstairs. 
Q. ·what was said by you or the officer in Mr. James 
Kuckenbecker's presence when you went up there to get him, 
and also state what you did and what ,,,as said to him by you? 
A. Officer Smithson knocked at the door and he came to the 
door, and he told him his father had been hurt, that he was 
downstairs and he thought he had better come down, and 
James said something on the order, ''Nothing is wrong. He is 
putting on.'' 
I got mad and I told him he was dead, or if he was not he 
was dying, and I think I may have accused him of killing him,. 
and rather than say any more I walked on ahead and he came 
down with Officer Smithson, and James walked over towards 
his father and was slapping him on his face and then said 
something to him, and the police took Jimmy and they hand-
cuffed him. 
page 30 ~ Q. Do you remember what he said? 
called him. 
A. He called him Pop. That is what he always 
Q. If you don't know-
A. No, I am not sure. 
Q. Mr. Strohorb, did you or did anyone in your presence 
accuse Mr. James Kuckenbecker of :fighting with his father 
that night¥ 
Mr. Kellam: Your Honor, I object to that. It is only 
done to prejudice the jury, whetl1er they asked him or what 
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the man said. It is not very likely he would give a rational 
answer. 
l\fr. W ahab: I think it is a proper question. The witness 
can answer yes or no. 
The Court : Repeat the question. 
( The question was read as follows) : 
"Q. Mr. Strohorb, did you or did anyone in your presence 
accuse l\fr. James Kuckenbecker of fighting with his father 
that nighU" 
Mr. Kellam: It is leading. First, the question suggests 
an answer. 
The Court: I don't think that question is proper. I sus-
tain the objection to it. 
Mr. Wahab: May I ask the Court on what grounds it is 
improper; is it a leading question? 
page 31 ~ The Court : It is a leading question, and his. 
answer is bound to prejudice the defendant which-
ever way he would answer it. 
Mr. Wahab: All right, sir, I withdraw the question. 
By Mr. Wahab: 
Q. ~Ir. Strohorb, tell the Court and jury whether or not a 
bill had been presented to Mr. Kuckenbecker on the day Mr. 
Otto Kuckenbecker died? 
A. Yes, it had. 
Q. How much was that bill for? 
A. Around $120.00, I think, six weeks. 
Q. ·whose bill was that for? 
A. James Kuckenbecker 's. 
Q. When was the bill presented? 
A. It was presented to James a few days earlier and noth-
ing happened, and then we presented it to his father. 
Q. On this day in question? 
A. Yes. 
Q. The 28th of January? 
A. Yes. 
Q. Mr. Strohorb, do you know, from your own knowledge, 
what caused this disturbance between Mr. Kuckenbecker and 
his son James? 
A. Money. Jimmy didn't have a job and every-
page 32 ~ body knew he didn't have one. He didn't hide it. 
He had this little four year old daughter and he 
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claimed he could not work because he had to take care of her. 
All the money he had had to come from his father. His 
father didn't like to give him money, and I reckon that is the 
reason for the fight. 
Q. "\Vhen did these disturbances take place, what times Y 
Mr. Kellam: I understood him to say he had not seen any 
disturbance. 
The Court: He can answer the question if he knows. 
Mr. Wahab: I didn't hear what you said, your Honor. 
The Court: If he knows, he can say. 
Mr. "\Vahab: Answer the question. 
A. Whenever we presented a bill of around a hundred d~l-
lars or more every four or five weeks approximately from 
the time he moved in. 
By Mr. "\Vahab: 
Q. All right, sir. Mr. Strohorb, during the time that Mr. 
James Kuckenbecker lived at your hotel did you ever hear 
him make any disparaging remarks concerning his father? 
A. Just when he told us that the old man was a tightwad 
and stingy with his money. 
Q. Now, Mr. Strohorb, you have testified that 
page 33 ~ several weeks before Mr. Kuckenbecker died that 
you went to his room and found Mr. James Kuck-
cnbecker coming out. ,vm you tell the Court and jury what, 
if anything, happened to Mr._ Otto Kuckenbecker as a result 
of that affray¥ 
Mr. Kellam: I object to that. He wasn't there. 
The Court: He can testify to what he knows and his ob-
servation. 
Mr. Kellam: He asked him what happened to Mr. Otto 
Kuckenbecker. It would be a supposition on his part. 
The Court: He can't tell that but what he observed. 
By Mr. ,vahab: 
Q. "That did you observe? 
.A. His eyeglasses had been broken and he had some cuts 
on his face. 
Mr. Wahab: Answer Mr. Kellam. 
Mr. Kellam: No questions. 
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Mr. Wahab: I would like to reserve the right to recall this 
witness. 
The Court: I would like to ask him a question myself. 
Mr. ,vahab: All right, sir. 
By the Court: 
page 34 ~ Q. Did you have many guests at the hotel at that 
time, in January1 
A. On January 28th, on that day, I think there was one 
other guest. 
Q. Only one other guest in the hotel? 
A. One on the first floor and one on the second floor. There 
were two .. 
Q. ·when you came back from the trip to the drug store 
across the street and observed Mr. Kuckenbecker at the head 
of the steps, was anybody in the lobby at that time! 
A. No, sir. 
Q. "Where was he with reference to the lobbies? 
A. We have two lobbies. The entrance is in the middle 
of the building at the top of the steps to the right off the 
office, and the main lobby to the left and at the back there is 
a television. 
Q. ·where was Mr. Kuckenbecker standing? 
A. Right at the top of the steps. If these were the top of 
the steps he was standing where I am sitting. 
Q. No one was in the lobby¥ 
A. In the television lobby was one guest. 
Q. Do you know what his name is? 
A. No, I don't. 
Q. Who is the night clerk? 
A. Grover Turner. 
page 35 ~ Q. He was at the office? 
A. He was at the desk. He could see Mr. Kuck-
enbecker. 
Q. Where do the steps go upstairs in relation to where he 
was standing Y 
A. He would walk right straight up because these are the 
steps going down in here, and here would be the steps going 
up (indicating). 
Q. He could have come down the steps from the second 
floor without g·oing through either lobby where the men were? 
A. That is correct. There is a long hall that joins the two 
lobbies. 
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Q. Did Mr. Kuckenbecker carry any appreciable amount 
of money on him that you know of in cash Y 
A. I imagine around $100.00, something like that. 
Q. Was there anybody else he associated with other than 
his son during that period of time? 
A. There was Mr. Ackiss who he claimed was his attorney, 
and I think Mr. Jackson was a friend, and Mr. Langston, and 
they are the only ones I know of. 
Q. Had you seen any of them in that location that night 
before you saw him Y 
A. No, sir. 
Q. Do you know of any persons, anybody else in the hotel 
on the second floor, that nighU 
page 36 ~ A. My sister-in-law. She was visiting from 
Richmond. She had a room on the second floor. 
The Court: All right. 
By Mr. "\Vahab: 
Q. Mr. Strohorb, when you first saw Mr. Kuckenbecker 
did be appear to have suffered an injury? 
Mr. Kellam: He has described what his condition was once. 
How would he know whether he suffered an injury, or notY 
Mr. ·w ahab : I asked him if he appeared to have suffered an 
injury. 
The Court: He can answer, from his observation, yes or no. 
Mr. W ahab : I will rephrase the question. 
By Mr. Wahab: 
Q. Did he appear to be in any physical pain Y 
A. He was holding his chest and breathing hard, and was 
pale. 
Mr. Wahab: I would like to have an opportunity 
page 37 ~ to argue a point with the Court and defense coun-
sel. 
(Court and counsel retired to chambers) . 
• • • 
page 43 ~ 
• • • • • 
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The statement that Strohorb gave the police states as fol-
lows: 
"At approximately 9 :30 P. M. on this day, Jan-
page 44 ~ nary 28th, I came in the south entrance to the 
hotel and met Mr. Otto Kuckenbecker near the 
entrance at the foot of the steps. 
'' He acted funny and was holding his chest and breathing 
hard, wheezing as if he was trying to get his breath. He 
asked me, 'Bob, will you get me a drink of water!' I went to 
the water fountain and got a drink of water. I went back and 
asked him what was wrong· and he said, 'I have been in a 
fight and he hit me in the chest.' I asked him how about call-
ing him a doctor.'' 
That is the answer I understand the witness will give . 
• 
page 45 r 
• * 
Mr. Kellam: We note an exception. 
( Court and counsel returned to the courtroom). 
By Mr. Wahab: 
Q. You may now answer the question as to what Mr. Otto 
Kuckenbecker told you when you met him in the lobby of the 
hotel. 
A. I came up the steps and he was standing there beckon-
ing to me and asked me to go in the front lobby. We went 
in there and he sat down on a sofa, and I asked him 
page 46 ~ what had happened and he said he had been in a 
fight and he hit him in fue chest. 
I asked him if I could call a doctor and he said it was not 
necessary. He asked for a drink of water and I went down 
and got him a glass and brought it back, and when I got back 
he had thi::_9wn his head back and was breathing hard, and I 
went and called a doctor. 
Q. You referred to a night clerk on duty. ·what was his 
name? · · · 
A. Grover Turner. 
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Q. Where is he at the present time f 
A. I have no idea. 
Q. Is he working at the hotel any longer Y 
A. A couple of days after the Grand Jury met the 1st of 
April he walked out on his own. 
Q. Did he tell you where he was going? 
A. He has no home that I know of. He did live in Zuni 
about 15 or 20 years ago. 
Q. Was a subpoena served on him at the hotel? 
A. I don't know. 
Mr. Wahab: Answer Mr. Kellam's or Mr. Ackiss' ques-
tions. 
The Witness : Just a moment. I said something to the 
Judge previously about who was on the second floor. My 
sister was not on there. 
page 47 ~ By Mr. Wahab: 
Q. There was one other guest-
A. My sister-in-law was there two weeks previous. 
Q. Do you know whether the guest was in his room at the 
hotel at the time this occurred Y 
A. No, he was in the hotel lobby looking at the television. 
Q. And there was no one else in the room that you know 
of besides Mr. Otto Kuckenbecker and his son T 
A. No. 
Mr. Wahab: That is all. 
Mr. Kellam: No questions. 
Mr. Wahab: You may stand down. Does the Court have 
any further questions T 
The Court: No. 
DR. JOHN FRANKLIN, 
called as a. witness on behalf of the defendant, having been 
first duly sworn, was examined and testified as follows : 
page 48 ~ DIRECT EXAMINATION. 
By Mr. Kellam: 
• • 
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page 50 ~ 
• • • • • 
Q. Doctor, he also reported that the fourth and fifth ribs 
on the right side had been fractured 1 · 
A. That is correct. 
Q. In your opinion, could such an injury have been caused 
by a blow of the elbow f 
A. Yes, I think that could have caused such an injury. 
Q. Could it also have been caused by falling against some 
object of some kind? 
A. Yes, I think it could, a circumscribed object. 
Q. In your opinion, would a fall upon a chair or the solid 
part of a bed have caused it, could it have caused it 1 
A. Yes, it could have caused that type of injury . 
• • 
page 63 ~ 
• • • 
CROSS EXAMIN.A.TION. 
By Mr. Wabab: 
• • 
page 65 ~ 
* • • 
Q. Your opinion would be that the mJ11ries which were 
found upon autopsy of the deceased probably would not have 
come from a door ·t 
A. It doesn't seem likely. 
Q. It would be more of a well circumscribed object, such 
as an elbow? 
A. Yes. 
Q. Or :fist 1 
A. Fist or bedpost. 
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Q. Doctor, one more question. If this mJury had been 
caused by a bedpost would there have been some external 
evidence of the blow, a bruise or possibly an abrasion of the 
skin? 
A. I think it would depend on how the man was clothed. 
I think clothing· may have been a buffer. 
Q. Suppose he had had a shirt on and possibly a coat to his 
suit. 
A. I would expect a coat and suit may have prev~ntecl 
scratching of the skin. 
page 66 ~ Q. Suppose he had been dressed with just a shirt 
or underclothing f 
A. I think if the object was small it would scratch the skin. 
Q. Dr. Franklin, I show you a photograph of a bed and 
a portion of another bed and ask you if, in your opinion, the 
injuries the deceased sustained could have been caused by 
falling against this bedpost¥ 
A. I would feel it would fit my description Qf a well cir-
cumscribed object. I would estimate it to be about two inches 
in diameter, the interior of the post. I think it is entirely 
possible he could have fallen against the post and fractured 
two ribs in this area. 
Q. How would he have sustained the other injuries by fall-
ing against the bedpost T 
A. I think that is more difficult to answer. 
Q. Does it seem more likely, in your opinion, that the in-
juries sustained by the deceased were caused by a series of 
blows, such as with the fist or elbowf 
A. No. I don't believe there is anything that I saw in the 
autopsy that would indicate how the injury was sustained 
except to say that he had multiple injuries. I think it is diffi-
cult to conceive just what position he would be in to receive 
fracture to his chest, his ribs, and also hemorrhage in the 
renal area from a series of falls . 
• • • • • 
page 68 ~ 
• • • 
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OFFICER J. J. SMITHSON, 
called as a witness on behalf of the Commonwealth, having 
first duly sworn, was examined and testified as follows : 
DIRECT EXAMINATION. 
By Mr. Wahab: 
• • • 
page 72 ~ 
• • • 
Q. Officer Smithson, I show . you a statement written on 
three pages and ask you if this is the statement that you took 
from Mr. Kuckenbecker-
A. Yes, it is. 
page 73 ~ Q. -when you g·ot him to the police station after 
he\vas arrested at the hotel on the 28th of January, 
1956? 
A. Yes, sir. 
Q. I ask you to read that to the jury. 
(The statement in question, marked" Commonwealth's Ex-
hibit 1,'' was read by the witness as follows) : 
'' Statement given by James Wilson Kunckenbecker, this 
28th day of Jan. 1956 to Officers J. J. Smithson & R. L. Mc-
.Adams at Police Hdq. 
Q. ,vhat is your full name? 
A. James ·wnson Kuckenbecker. 
Q. How old are you? 
A. 45-born May 25, 1910. 
Q. What room do you have at the Waverly? 
A. 216. 
Q. What room did your dad have? 
A. 208. 
In your own words I want a statement as to what happened 
at the Waverly that may have caused the death of your father. 
I bad been down to Pop's room, 1#208 and given him the 
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hotel bill. As I was going to leave and upon opening the door 
I bumped him in the chest with my elbow. I did not do this 
intentionally. I left and went on down to my room. 
page 7 4 ~ Q. What conservation (conversation) did you 
have with your father? 
A. I told him it was foolish for us to pay $180.00 a month 
to this hotel, when we could get a better and cheaper place. 
Q. vVha t did he say to this 1 
A. He said, alright we will straighten it out Monday. 
As I opened the door to leave, that's when I bumped him. 
I then went on to my room. 
• • • 
page 88 ~ T. H. LANGSTON, 
called as a witness on behalf of the Commonwealth, 
having been first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION. 
By 1Ir. "\Vahab: 
• • • • 
page 90 ~ Q. Will you answer the question, please, sir? 
Did they have any quarrels while they were living 
with you, in the same building where you were¥ 
A. I would say yes. 
Q. What kind of quarrels would they havef 
A. That I can't altogether answer. 
Q. All right, sir. Did you ever see Mr. James Kuckenbecker 
strike or hit :Mr. Otto Kuckenbecked 
A. No, sir. 
Q. Did you ever hear James make any threats to his 
father? 
A. Well, I wouldn't-no, I wouldn't say so. 
Q. Did you ever hear him make anv statement that he would 
like to get rid of him Y ~ 
A. No, sir . 
• • • • • 
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page 96 } MRS. T. H. LANGSTON, 
called as a witness on b~half of the Commonwealth, 
having been first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION. 
By Mr. Wahab: 
• • • • 
Q. Did Mr. Otto Kuckenbecker live in the same building 
with you and your husband for a period of time? 
A. Yes, he did. 
Q. What period of time was thaU 
A. I believe 1938, beginning in April, 1938, until F'ebruary 
1, 1955. 
• • • 
page 98 ~ 
• • • 
Q. Did Mr. Otto Kuckenbecker ever have to leave the house? 
A. Yes. 
Q. In fear of his son, at any other time? 
A. Yes, he did. · 
Q. On how many occasions would you say? 
A. Quite a number of them, lots of times. Lots of times 
he came downstairs and stayed in our apartment all night 
at different times, and on numbers of times he went to Mr. 
Jackson's. 
Q. Did the police ever have to come to the building there 
because of difficulty between :M:r. James Kuckenbecker and 
his father! 
A. Yes, they did. 
Q. On how many occasions Y 
A. I can't say exactly how many, but I know they come 
twice during the time they lived there, and once when he was 
over to the hotel, to the Waverly, Mr. Kuckenbecker called 
the police and asked for police protection. 
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Mr. Kellam: I would like to :find out whether she was there 
and whether she knows it. 
page 99 } The ·witness: I know it. He used my telephone 
to call the police. The police came to my house 
with him to get his clothes. 
By Mr. Wahab: 
Q. Did you ever hear Mr. James Kuckenbecker make any 
threats or statements about doing away with his father? 
A. No, I didn't. 
Q. Did you ever hear Mr. Jam.es Kucken.becker say he 
wanted to get rid of him? 
.A.. No, I didn't. 
Q. Mrs. Langston, did you ever hear him make any state-
ment about wiping· out the whole· bunch f 
Mr. Kellam: Wait a minute. It seems to me the questions 
are leading. I object to them, if your Honor please. 
The Court: I sustain the objection. 
By Mr. Wahab: 
Q. Did you ever hear Mr. James Kuckenbecker make any 
statement in any way threatening his father¥ 
A. No, I never did. 
Q. You never did? 
A. No. 
• • • • • 
page 108} 
• • • • 
ROY R. JACKSON, 
called as a witness on behalf o~ the Commonwealth, having 
been first duly sworn, was exammed and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Wahab: 
page 109 ~ Q. Mr. ,Jackson, will you state your full name 
please? ' 
A. Roy R. Jackson. 
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Q. Where do you live¥ 
A. 413 23rd Street, Virginia Beacb. 
Q. How far is that from where Mr. and Mrs. Langston 
live¥ 
A. Approximately one-half block. 
Q. Did you know Mr. Otto Kuckenbecker, the deceased in 
this case? 
A. Yes, sir, I did. 
Q. Do you know where he lived in 1954, 1953 and 1954? 
A. In 1953 and 1954 he was living in Mr. and Mrs. Lang-
ston's apartment on the corner of Arctic and 23rd Street. 
Q. Do you recall his coming to your house some time in 
December, 19547 
A. Yes, sir. 
Q. Will you tell the Court and jury the circumstances under 
which he came to your home Y 
A. When he came to our home in 1954 I was not home at the 
time he actually came. My wife was home, but when he came 
he showed evidence of having been handled rather roughly. 
Q. Will you describe his condition Y 
A. He had a considerable number of bruises, had been 
roughly handled and was almost in a state of collapse, and had 
marks on hie shinbones. 
page 110 ~ Q. Do you recall his coming to your house ap-
proximately a year before that, in December, 
1953? 
A. Yes. 
Q. Describe his condition on that occasion. 
A. When he came on that occasion he was breathless from 
having been abused, apparently. 
Mr. Kellam: I object to that as a conclusion on his part. 
By the Court : 
Q. Tell what you observed. 
A. He was obviously out of breath and in a weakened con-
dition, and asked if we could take care of him for the night, 
which we did. 
Mr. Wahab: Answer Mr. Kellam or M:r. Ackiss. 
Mr. Kellam : No questions, thank you. 
Mr. Wahab: I have one more question, your Honor. 
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By Mr. "rahab: . . . Q. Did Mr. Otto Kuckenbecker ever deposit anythmg with 
you? 
A. Yes, sir. 
Q. Tell the Court and jury what it was. 
A. He placed a number of bonds in an envelope which he 
left in my possession until after his death when 
page 111 ~ they were released to the administrator of his 
estate. 
Q. State to the Court and jury, to your knowledge, the ex-
tent of them, the value of them. 
A. I don't know that I would know it. 
Q. As well as you know it. · . 
A. I think, if I am not mistaken, the receipt given us when 
we turned the bonds over to the administrator showed there 
was approximately 770 shares of General Motors stock. ·what 
the value was I have no idea. 
Mr. vVahab: All right, sir. 
By the Court : 
Q. l\Ir. Jackson, how long did Mr. Kuckenbecker stay with 
you on those occasions¥ 
A. If my memory is not false, he stayed with us two nights 
on one occasion and one night on the other. 
Q. Did he return to the apartment he had been living in¥ 
A. Yes, sir, to the best of my knowledge. 
By Mr. vVahab: 
Q. Do you know who was living with him at the apartment 
he occupied at the Langstons Y 
A. Most of the time he was by himself. Sometimes I under-
stood his son returned to live with him, but I was never in the 
apartment myself . 
• • • 
page 112 ~ 
• • • • • 
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called as a witness on behalf of the Commonwealth, having 
been first duly sworn, was examined and testified as follows: 
DIREC'r EXAMINATION. 
By Mr. ,vahab: 
* 
Q. In December of 1954 do you recall Mr. Otto Kucken-
bccker coming to your house in tho evening· around 
page 113 ~ 9 :30? 
A. He came to my house between .9 :00 and 
9:30. 
Q. Will you describe to the Court and jury his condition? 
A. He was so shaky he couldn't answer when I asked him 
who was there. I had the door locked and he knocked and he 
coulc;l not answer me, and I didn't want to open the dpor 
until I knew who was there, and I looked out the window and 
saw Mr. Langston's little dog that I knew following him, and 
I went to the door and opened it and saw he was there, Mr. 
Kuckenbecker. 
Q. Mr. Otto KuckenbeckerY 
A. Mr. Otto Kuckenbecker. He was just so weak and out 
of breath he couldn't get in the door. I took him by the arm 
and brought him in and seated him in the living room, and he 
got himself together and told me that he and his son-
.Mr. Kellam: Don't tell what he told you. 
By Mr. Wahab: 
Q. You can't testify to that. Do you recall any-did you 
observe at that time any marks on Mr. Knuckenbecker? 
A. Yes. He showed me a place on his shinbone, and told 
me-
Mr. Kellam: I object to her telling what he said. 
By the Court: 
Q. Don't tell what he said but what you saw. 
A. There was blood on it. 
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page 114 ~ By :Mr. vVahab: . Q. Were there any other marks that you noticed 
on that occasion, Y 
.A. That is all I saw. 
Q . .All right. Mrs. Jackson, d.o you. recall about a year 
prior to that, in December, 1953, his commg to your house one 
evening? 
.A. I certainly do, at 1 :00 o'clock. 
Q. What time was it Y 
.A. It was 1 :00 o'clock at night. 
Q. Will you tell the Court and jury what his condition was 
at that time? 
.A. He was badly shaken, he was weak, and didn't talk too 
much. 
It was late and we were all ready for bed, and we took him 
in for the night. 
Q. Did you notice any marks on him at that time? 
.A. No. My husband did. I didn't. 
• • 
page 120 ~ 
• • • • 
Mr. Kellam: If the Court please, on behalf of the defend-
ant we move the Court to strike all of the evidence on the 
ground that there has been no evidence presented to the jury 
showing that the blows or the acts which caused the death 
of the deceased were inflicted by the accused or that he was 
in any way connected with them. 
I suppose actually we should make the motions and take 
them up in inverse order. First, there is no showing in this 
case of malice or circumstances of malice upon which the 
Court could permit the matter to go to the jury on the issue 
of first or second degree murder, that the evidence offered 
by the Commonwealth shows that the blows inflicted upon the 
deceased may have been inflicted by the fist, and in any event 
the direct evidence clearly demonstrates that they were not 
inflicted with any instrument of any kind. 
page 121 ~ The use of the fist does not presume malice, 
and there being no presumption of malice there 
are no circumstances concerning the alleged commission of 
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the offense or any acts themselves which would indicate malice 
existed sufficiently to raise the crime to either second or first 
degree murder. 
On that basis the matter should not be submitted to the 
jury as to first or second degree murder . 
* * • * 
page 125 ~ There is some slim evidence of malice in this 
case on the part of the defendant, and for that 
reason I am going to overrule the motion to strike. 
Mr. Kellam: We except. 
* * 
JAMES WILSON KUCKENBECKER, 
the defendant, having· been first duly sworn, was examined and 
testified as follows : 
DIRECT EXAMINATION. 
By Mr. Ackiss : 
Q. State your name, age and residence. 
A. James Wilson Kuckenbecker, 45, and my residence at 
the present time is Suffolk, Virginia. 
Q. How long have you been in jail? 
A. How long? 
Q. Yes. 
page 126} A. Approximately four months-three months 
and a ·half. 
Q. ·when were you incarcerated? 
A. When! 
Q. Yes. 
A. January 29th. 
Q. When did you get out of jail? 
A. A week ago. 
Q. Since that time you have been living in Suffolk, Vir-
ginia? · L 
A. Yes, sir. 
Q. From August of 1955 up to the time of your father's 
death, where were you living? 
A. In the Waverly Hotel. 
Q. Where was your father livingf 
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A. In the Waverly Hotel, too. 
Q. How old was your father? 
A. He was 75. 
Q. How long had you been living with your father prior to 
this at Virginia Beach f 
A. Since 1938. 
Q. Had you been living with him off and on or constantlyY 
A. Off and on in recent years. 
Q. During the time from 1938 to the time of his 
page 127 ~ death, what time had you been away from him Y 
A. I went to California and got married out 
there, and it was 1949. 
Q. How long were you in California Y 
A. From 1949 until 1954. 
Q. Then how did you happen to come back to Virginia f 
A. My daddy wanted me to come home to visit him and I 
brought my youngster with me, and we came back to visit 
around the holiday season. 
Q. How old is your child f 
A. She is five years old now. 
Q. Have you been with him constantly since then f 
A. I returned to the West Coast once to see mv wife and 
returned here again. · 
Q. Is your wife living f 
A. No, she is dead. 
Q. When did she pass away? 
A. Last June 28th. 
Q. On this occasion, January 28th of this year, will you 
tell the Court and jury what you did, beginning about 6 :00 
o'clock in the afternoon Y 
A. My youngster and myself went down to my father's, 
her grandfather's, room between 6 :00 and 6 :30. ,v e were 
going out and I asked him if he wanted me to get him any-
thing, vegetables, medicine or anything like that. He said 
no. 
page 128 ~ We left and went to several stores on the beach, 
the Colonial Store, visited the five and ten, and 
spent a lot of time just going to g·et some air and then we 
returned to the hotel. 
Q. Do you know about what time, the approximate time, you 
got backf 
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A. We got back approximately between 7 :30 and 8 :00 
o'clock. 
Q. What did you do then, Mr. Kuckenbecker! 
A. Then I took my youngster's clothes off and we took 
what little groceries we had and set them down, and she 
wanted to go down to her granddaddy's room to see him. 
She asked me if she could go and I said. yes. 
She went on down and about five or ten minutes later she 
come back with some of those little stamps from the Colonial 
Stores, so I stuck them in the book, to get a doll. 
By that time I started preparing her something to eat. 
She was hungry again after being out in the air. I prepared 
her some food, chocolate milk and some other things I had 
there, and she started to eat and we stayed there and she 
ate awhile. 
About 8 :30 or a quarter to 9 :00 I went down to see my 
father. I knocked on the door. The door was locked. He 
unlocked it, and he went over and sat down between two twin 
beds. There was a radio there between the two 
page 129 ~ beds and he was listening to it. 
I asked him if he wanted anything· to eat and 
l1e said no, he didn't want anything because he had indiges-
tion, be was not feeling good, and certain foods didn't agree 
with him, and he would not eat. 
Q. How long were you in there with him¥ 
A. I was in there with him 10 to 15 minutes, no longer. 
Q. Did you carry on any conversation¥ 
A. Yes, he started to discuss some marital relationship 
between two people that he knew that I didn't know, that 
they were-
Mr. Wahab: I object to what they were discussing. 
Mr. Ackiss: If you don't want to hear it, all right. 
By Mr. Ackiss: 
Q. You stayed there 10 or 15 minutes 1 
A. Yes. 
Q. How did you happen to leave 1 
A. Being as I had left the youngster down by herself I 
never stayed long because she would go downstairs or to some-
body else's room. He got up from the chair and came around 
the end of the bed, and I went over to the door and tried it 
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and it didn't open up right away, and I gave it another yank 
and it came open. He was right behind me and 
page 130 ~ when the door flew. open my. elbow struck. him. 
He didn't say anytlung and d1dn 't act any differ-
ent than before. I stood out in the doorway and he stood at 
the end of the dresser and we talked a few minutes there. 
Q. Don't tell what you said. He doesn't want to hear 
it. 
Mr. Wahab: It is a question of improper testimony. 
By l\fr. Ackiss : 
Q. You left and went back to your room? 
A. Yes, sir. 
Q. What did you do after you got back to your room? 
A. I got down there and the youngster was playing with 
the milk and drank the rest of it. I had not eaten anything 
and I started eating, and I cleaned up some mess we had 
made and straightened the room up. The youngster was play-
ing, and had some funny books. 
Q. What time did you get back to your room? 
A. Approximately 8 :30, around 8 :30. 
·Q •. A.ll right. 
A. So the youngster made another trip down there. She 
usually went down there to get cookies from her grand-
daddy, and she usually stayed around there a little while, and 
so she come back with a banana. 
Q. Do you know what time? 
page 131 ~ A. Around 9 :00 o'clock. Then I was getting her 
ready for bed and she was playing as usual,. and 
the police came and knocked at the door. 
Q. What happened? Do you know about what time that 
was? 
A. About a half hour, a good half hour. 
Q. What had you been doing just prior to the time they 
knocked on the door? 
A. I was getting her nightclothes ready, sorting out dirty 
clothes, and picking up toys, etc. 
Q. What did the police say? 
A. The police said, ''Let's go and see your father.'' They 
looked at the youngster. She didn't have on enough clothes 
to go out. One of the officers said, "Do you have anything 
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you can put on her"? I said, "Yes, I can put on a coat I 
have here." 
I went towards my father's room and somebody said, "He 
is not in there.'' I said, '' ·where is he'' Y They said, '' Corne 
on and we will find out.'' 
They went downstairs and turned towards the front lobby. 
When we got in there my daddy was sitting at the end of the 
couch and looked like he had apparently gone to sleep. 
Q. What did you do? 
A. I went up and patted him on the face and felt his arm, 
and put my face down to his nose to see if I could 
page 132 ~ feel any breath. 
He felt right warm, his face did, and I couldn't 
figure out what was wrong. Immediately after that the doctor 
came. Somebody was there and said, "I couldn't feel any-
thing, could you'' Y He was speaking to another party that 
was there, and they said no, and the doctor came and opened 
his shirt and put a stethoscope on him and didn't hear any-
thing, and he looked in his eyes and then looked up and said, 
' 'I am sure he is gone. '' 
Q. During this time were you calm or excited Y 
Mr. Wahab: I think he can testify as to how he felt rather 
than having· the answer suggested ~ to him. 
Mr. Ackiss: I withdraw the question. 
By Mr. Ackiss: 
Q. Diel you hit your father on this occasion Y 
A. No. 
Q. Have you ever struck your father? 
A. No, sir, I haven't. 
Q. You have been living with him how many years f 
A. Practically 25. 
Q. Did you ever have any difficulties with him t 
A. '\Ye have bad differences about things, slig·ht arguments 
at times. 
Q. What were they about? 
A. Well, he had-my daddy had a terrible tem-
page 133 ~ per, and if things didn't go the way he wanted 
them to he would fly off the handle, would rant 
and rave, and jump up and get out of breath, and run around 
and bang into things, bang the doors, push people out of the 
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way, and push his fist in my chest, and caused a lot of com-
motion in general. 
He would run around like that, like he was going to damage 
himself, and I would take hold of his arm and try to hold 
him against the wall awhile and try to get him calmed down, 
and he would flail so hard, and dash around places. 
Q. What were some of the differences or arguments about Y 
A. Expenses, like the holiday season, or cleaning or press-
ing to be done, and spending money. 
Q. Did he want you to work? 
A. At times he did and when I started he didn't. 
Q. Why? 
A. Because he said if I was going to get a job what would 
happen to him and the baby, and I should stay around there 
and take care of the youngster, that he had sufficient income 
to take care of all of us and there was no sense in breaking· 
the family up like that and putting the baby in a day nur-
sery. 
Q. Did he furnish you with your support? 
A. The majority of the time, yes. 
Q. And paid the bills at the hotel? 
A. Yes. He made a reservation in the hotel for us. 
Q. When you were in California where did you 
page 134 ~ work? 
A. I worked at several places, Western Auto, 
Montgomery vVard, Engfoeering Department, and aircraft 
inspector with Douglas. 
Q. Had he ever called you to come to see him? 
A. My daddy wrote me a letter and said, '' How soon can 
you get home''? and signed it ''Dad.'' I would not hear from 
him for awhile and then I would get another letter from him 
saying if I didn't have the money to come back he would send 
it to me if we would come back, the youngster and I. 
Q. Did he buy you any automobiles? 
A. Yes, he started to pay for one. 
Q. Was there any bond of affection between you and your 
father? 
A. I don't understand. 
Q. Was there any bond of affection between you and your 
father? 
A. Yes. He raised me and I respected him as anvbody 
else does their father. He was master of the house all the 
time. 
J. W. Kuckenbecker, v. Commonwealth of Virginia 43 
James Wilson K uckenbecker. 
Q. As he grew older did he become more hard to deal with 
or less 1 
Mr. Wahab: I object to the question. 
Mr. Kellam: ·what is the objection? 
Mr. Wahab: It is a leading question and sugg·ests the 
answer. 
page 135 ~ Mr. Ackiss: I will withdraw it. 
By Mr. Ackiss: 
Q. How was his temper when he was 70 years old? 
A. As he grew older he got worse. He would get mad. more 
frequently over big things or little things, anything that 
didn't go the way he wanted them to go. It didn't have to be 
big or little. 
Q. How was he with his money? 
A. At times he was very lenient and at other times he was 
not. In a direct way he would give me money to pay expenses 
and I would pay them and that would be the end of it. 
Q. You heard the statement read that you gave the police 
and didn't sign it. You gave that statement to them, didn't 
you? 
A. Yes, sir. 
Q. When did you give this statement to the police? 
A. The night of the 29th of January. 
Q. Was it the same night your father passed on¥ 
A. Yes, sir. 
Q. That was the 28th, was it? 
A. The 28th. 
Q. You had not had an opportunity to go anywhere afthat 
time? 
A. No, sir. 
• ... ... • • 
page 136 ~ CROSS EXAMINATION. 
By Mr. Wahab: 
Q. Mr. Kuckenbecker, as I understand your testimony you 
had gone out with your :five. year old daug·hter? 
A. Yes. 
Q. The child is a girl? 
A. Yes. 
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Q. And did some shopping around the City of Virginia 
Beach¥ 
A. Yes. 
Q. That was on this day that your father died 1 
A. Yes. 
Q. Then when you returned, I believe you said your daugh-
ter went to her grandfather's room; is that righU 
A. ,v e both went to our room first and I took off her 
clothes. 
Q. Then your daughter went to her grandfather's room¥ 
A. Yes. 
Q. That was around 7 :30 or 8 :00 P. M.? 
A. Around 7 :30. 
Q. Is that correcU 
A. Yes. 
Q. Then you said the little girl came back in about five or 
ten minutes¥ 
page 137 ~ A. Something like that. 
Q. Then you started to prepare something to 
eat¥ 
A. Yes, sir. 
Q. Then you ate for awhile; is that correct t 
A. I started feeding her first. 
Q. Then you said that about 8 :30 or 8 :45 you went to see 
your father 1 
A. Yes. 
Q. And found the door was locked f 
A. The door was locked. 
Q. Was it customary for your father to keep the door 
locked? 
A. As far as I know, he always did. 
Q. Did you go to his room quite frequently? 
A. I stopped in before we went out in the evening. I usually 
stopped by. 
Q. Did you always find it to be locked¥ 
A. Sometimes the young·ster would go down and the door 
would be locked, and sometimes I would go down and it would 
not be locked. 
Q. I didn't hear you. 
A. Sometimes the youngster would go down and the door 
would be locked, and when I would go down for her it would 
not be locked. 
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Q. He usually kept the door locked; is that 
page 138 ~ correct? 
A. As far as I know. 
Q. Then you said when you got into the room your father 
sat down between the beds; is that correcU 
A. Yes. 
Q. Was he sitting on the bed? 
A. On a chair. There was a chair between the beds and 
the radio between the beds. 
Q. A chair and radio between the beds? 
A. Yes. 
Q. ·wm you ref er to the photograph taken of your father's 
room from the window towards the door and indicate the 
position where your father was sitting? 
A. In this chair right here, this chair (indicating). There 
was another bed over here. 
Q. There is another bed over there? 
A. Twin beds. 
Q. And a chair and radio between them? 
A. Yes. 
Q. Your father was sitting here (indicating)! 
A. Yes. 
·Q. ,vhy did you go to your father's room on this occasion? 
A. When we come back I wanted to know if he wanted any-
thing to eat. 
Q. Had you asked him that before you went out? 
A. I asked him if he wanted me to get him 
page 139 ~ anything. 
Q. You went down on this occasion and asked 
him if he wanted anything to eat? 
A. Yes. 
Q. What other reason did you go there for? 
A. No other particular reason. I wanted to find out how 
he was. 
Q. What did you talk aliout while you were there? 
Mr. Ackiss: Your Honor, he objected to my question as to 
what they were talking about, so I object. He said he didn't 
want to hear the conversation between him and his father. 
I would like to hurry it along. 
Mr. "\Vahab: I withdraw the question. 
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By Mr. "\Vahab: 
Q. For what other reason did you go clown there to see your 
father? 
A. For no other reason in particular. I went down to see 
if he wanted something· to eat. 
Q. The door was locked 1 
A. Yes. 
Q. You knocked on the door? 
A. Yes. 
Q. Did he come to the door 1 
A. Yes, he came and opened it. 
Q. How was he dressed? 
page 140 ~ A. He had on a shirt and no tie, if I can re-
member. He didn't have a coat on. 
Q. Trousers and shoes Y 
A. Yes. 
·Q. All right, sir. After he opened the door and you walked 
in he walked back and sat on this chair between the two beds Y 
A. Yes. 
Q. ·where did you go in the room t 
A. I stood on the other side of the bed. 
Q. At the foot or the side of the bed t 
A. At the side of the bed. 
Q. You were on the side of the bed 1 
A. Yes. 
Q. All right, sir. How long were you there? 
A. I was not there any longer than 15 minutes, and I would 
say closer to 10. 
Q. 10 or 15 minutes 1 
A. Yes. 
Q. So that would make it around 8 :45 or 9 :00 o'clock when 
vou left ; is that correct? 
A. I imagine so. 
Q. What did you do when you got ready to leave 1 
A. When I got ready to leave I got up from where I was 
and came out this way and said, "I will have to 
page 141 ~ get back to the room to see how the youngster ls.'' 
I turned my back and pulled on this door, and he 
had come up behind me, I didn't know it, and the door flew 
open and my elbow bumped him. 
Q. Will you explain to the jury exactly how your elbow 
bumped himY 
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A. I pulled it open like that (indicating) and my arm flew 
back and bumped him. 
Q. Where did it hit him¥ 
A. That is something I don't know. I didn't see because 
he was behind me. 
Q. Why did your father get up from his chair and walk 
around in this position when you got ready to leavet 
A. I don't know unless it was to lock the door after I got 
out. 
Q. vV as the door locked when you got ready to leave t 
A. I didn't know. I pulled on the door and it didn't open 
and I pulled harder and it opened. 
Q. Did you notice the door was struck when you went in, 
the rooml 
A. No, because he usually unlocked it. 
Q. Had you ever noticed it stuck before t 
A. Not particularly. 
Q. How many times did your elbow strike your fathed 
A. Once. 
Q. Did it knock him down J 
page 142 ~ A. No, it didn't knock him down, didn't even 
move him. 
Q. Did he make any sound f 
A. No. He kind of grunted a little bit, but he didn't com-
plain or make any outcry. 
Q. How far was your room located from your father's 
roomf 
A. The length of the hall. He was on one side of the stair-
way and I was at least four rooms down. 
Q. vVhen you stopped by his room from time to time was it 
his custom to get up and go to the door with you when you 
left? 
A. He always locked the door. 
Q. He always locked the door 1 
A. Yes. 
Q. Did he always get up and accompany you to the door Y 
A. Most of the time, yes. 
Q. ,vhy did you not see him when you got ready to leave 
on this occasion? Didn't you expect him to be there? 
A. I didn't know whether he was going in the bathroom 
or how close he was to me. 
·Q. You said it was his custom to go to the door with you 
48 Supreme Court of Appeals of Virginia 
James 1Wilson Kuckenbecker. 
for the purpose of locking it. ,vhy didn't you see him there, 
and why didn '.t you expect him to be there? . 
A. He was behind me. I had no way of knowing how close 
he was to me. 
page 143 ~ Q. Mr. Kuckenbecker, as I understand it, you 
were standing beside this bed; is that correct? 
A. Yes, over here. 
Q. When you snatched the door to open it, if your father 
had been here in this position, as a matter of fact, you would 
have seen him, would you? 
A. No. 
Q. Why wouldn't you? 
A. Because I would have been here and he would have 
been over this way (indicating). 
Q. You would have approached the door from this position 
from where you were standing opposite it,. would you not Y 
A. No. My father would have been this way and he was 
behind me. 
Q. You didn't see him get up and walk around Y 
A. I saw him get up and start to the bathroom door, and 
I didn't know whether he was going in there or coming this 
way (indicating). 
Q. You want to tell the Court and jury that you yanked 
the door and it came out and your elbpw hit your father? 
A. Yes. 
Q. Is that the only blow you struck him? 
A. That is the only one. 
Q. How did you open the door, Mr. Kuckenbecker? 
A. I reached for it with my hand and pulled it 
page 144 ~ open. 
Q. What part of the door did you take hold of? 
A. The doorknob. 
Q. The doorknob? 
A. Yes. 
·Q. Was that doorknob the usual height that you find on 
most doors? 
A. I suppose it is. I never measured it. 
Q. Here is a photograph of it. You took hold of the door-
knob; is that correct¥ 
A. Yes. 
Q. And pulled it open? 
A. Yes. 
Q. ·where was your father standing? 
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A. Behind me some place. 
Q. How far behind you? 
A. Close enough so that my elbow struck him. 
Q. He would have to be pretty close to you? 
A. At me. 
Q. When you took hold of the knob and tried to open the 
door, did it open with the first pull? 
A. It didn't open with the first pull actually. I pulled it a 
little bit, and then pulled it harder and it came open. 
Q. How hard did you have to pull the door to 
page 145 ~ get it open Y 
A. I just pulled it until it came open. I don't 
know how hard I pulled. ~ 
Q. Did you jerk it or just give it a pull? 
A. Jerked it. 
Q. Were you angry at that time? 
A. No. We had had no argument. 
Q. Was the door stuck badly Y 
A. The door was stuck so I had to pull it. 
Q. How hard did you have to pull on the door! 
A. Hard enough to open it. 
Q. What I want to know is whether you had to jerk it open 
or did you have to put your foot against the wall and pull 
it? 
A. No. I gave it a yank and it came open. It was not 
necessary to exert that much force. 
Q. To open it? 
A. Yes. 
Q. You had never had that trouble before! 
A. No. The door usually opened very well. 
Q. You say it usually opened very welH 
A. Yes. 
Q. You were the last one who came in the room? 
A. Yes. 
Q. Did you lock the door after you came in? 
A. No. 
page 146 ~ Q. Did you see anybody else handling the lock 
after you came in Y 
A. No. 
Q. After you left your father's room, or before you left 
the room, Mr. Kuckenbecker, and when you say you struck 
your father in the chest with your elbow, how hard a blow 
did you hit? 
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A. I didn't think it was hard enough to affect him. He 
didn't move. He stayed in the same position. 
Q. He didn't move out of his position? 
A. No. 
Q. And made no sound? 
A. Made no sound. 
·Q. ·what did you say to him when you found out you had 
hit him with your elbow? 
A. I don't believe I said anything. I looked at him and 
he didn't say anything. 
Q. It was not a very hard blow, was iU 
A. That is hard to determine. It didn't seem to me like it 
was. 
Q. He didn't move out of his position? 
A. No, I didn't see him move. 
Q. Had you been drinking¥ 
A. No, sir. 
Q. You hadn't had anything to drink that day? 
page 147 ~ A. I think I had had a can of beer some time 
before that. 
Q. That is all you had 1 
A. Yes. 
Q. One can of beer! 
A. Yes. 
Q. You were not intoxicated then? 
A. No. 
Q. You knew what you were doing? 
A. I knew exactly what I was doing·. 
Q. You said you had had some differences over things and 
slight arguments with your father. ,vhat were those dif-
erences and things the arguments were over? 
A. Sometimes small things, minor things, like an extra 
cleaning· bill or something that had to be done that he didn't 
necessarily want to have done at that time. 
Q. You mean most of that involved the expenditure of 
moneyf 
A. Most of the time, yes. 
·Q. On this day your father died you had received the hotel 
you bill, had you not T 
A. Yes. 
Q. V\That did you do when you received the l1otel bill f 
A. Carried it up to the room with me, my room. 
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Q. "\Vhat time was that? 
page 148 ~ A. "'When we came in from shopping. 
Q. You took it up to the room with you? 
A. I took it up to my room with me, yes. 
Q. ·when you went to your father's room after the little 
girl returned, you took the bill with you 1 
A. Yes, down to his room. 
Q. You had some conversation about that bill? 
A. No. I said, '' Here is the bill,'' and he said, '' Put it on 
the dresser,'' and that was the end of it. 
Q. Didn't you tell him that you could live somewhere else 
for less money 9 
A. Oh, yes. I mean we had been talking about that for 
quite awhile. 
Q. There was quite a discussion about that? 
A. No, didn't have quite a disc~ssion about it. I might 
have mentioned, '' This is still running into more money than 
what it is really worth, and for the same amount we could 
get an apartment and live more comfortably.'' 
Q. Your father was staying at the ·waverly, was he? 
A. Yes and no. 
Q. You are the one who wanted to move? 
A. Yes, and he did. 
Q. You wanted to move also f 
A. That is why he wanted me there, so I could help get 
ready to move, or when he got ready to move I 
page 149 ~ would be there. 
·Q. You had been talking about moving from the 
Waverly; is that correcU 
A. Yes. 
Q. You say he wanted to move? 
A. Yes. 
Q. And you wanted to move? 
A. Yes. 
Q. If that be true why did he not move before? 
A. Because he had not made up his mind yet. 
Q. He hadn't decided he wanted to move? 
A. That is rig·ht. When be decided, we would go. 
Q. You heard the police officer testify or l\Ir. Strohkorb tes-
tify that when he saw your father in the lobby he said "James 
and I have been in a fight.'' Was there any ill feeling existing 
between you and your father when you left his room? 
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A. No, not at all. 1Ve hadn't had an argument. 
Q. Why did he tell Mr. Strohkorb that you and he had been 
in a fight? 
A. I don't know. 
Q. Vl as your father in the habit of telling lies Y 
Mr. Ackiss: Your Honor, I object to that. 
The Court: I don't think that is a proper question. 
Mr. Wahab: If your Honor please, he is on cross examina-
tion. 
The Court: Whether his father was in the habit 
page 150 ~ of telling lies, I don't think is p1·oper. 
By Mr. Wahab: 
Q. About two weeks before this happened, Mr. Kucken-
becker, did you and your father have a quarrel a.bout any 
matter? 
A. No, sir. 
Q. About two weeks before this did you strike your father 
and break his glasses? 
A. No, sir. 
Q. You deny that! 
A. No, sir, I didn't. 
Q. Did you ever, while your father was living at the home 
of Mr.-in the apartment that Mr. and Mrs. Langston lived, 
knock him down the steps Y 
A. No, sir, never raised my hand against him. 
Q. Did you in December of 1954 strike and beat your father Y 
A. No, sir. 
Q. Did you strike or beat him in December, 19537 
A. No, sir, I never struck him or beat him any time. 
Q. How long was it after you left your father's room until 
the police came to your room Y 
A. I would judge a half hour. 
Q. Mr. Kuckenbecker, directing your attention 
page 151 ~ to approximately two weeks before your father 
died, do yon recall Mr. Strohkorb coming up to 
the room and seeing yon T 
A. No. 
Q. Do you recall making the statement to him that you had 
fought for 18 years and nobody liad been killed yet? 
A. No, sir. 
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Q. Do you deny making that statementf 
A. Yes. 
Q. You heard Mr. Strohkorb say that this morning? 
A. Yes, I heard him say it. 
• • 
page 169 ~ 
• * • 
Mr. Kellam: We wish to renew our motion before the 
Court to strike all of the evidence in this case on first and 
second degree murder on the grounds that there is no show-
ing, either by direct or substantive evidence, of any malice. 
There is no showing that the accused struck the blow or 
blows from which it is claimed the deceased died, and we also 
wish to renew our motion to strike all of the evidence of the 
Commonwealth in this case on the grounds that it is not 
sufficient to warrant a verdict of guilty of any offense. 
The evidence is based upon suspicion and upon circum-
stances which are not connected with the accused, 
page 170 ~ nor connects the accused with the commission of 
the crime. On the contrary the only direct evi-
dence is that the accused did not commit an assault upon the 
deceased. 
The Court : I overrule the motion. 
Mr. Kellam: To which we except. 
The defendant objects and excepts to the action of the 
Court to the granting of Instruction C-1 defining the degrees 
of murder and manslaughter, and submitting to the jury the 
question of first and second deg-ree murder in this case would 
not justify the jury in returning a verdict of murder. 
There is no showing, either directly or by circumstances, 
that malice existed at the time it is alleged the blows were 
struck. 
In addition thereto, there is not sufficient evidence on the 
question of guilt of the accused since there is no evidence 
connecting· him with the commission of the crime. 
The instruction would permit the Commonwealth's At-
torney to argue that the Court was of the opinion the evi-
dence was sufficient to justify a conviction of murder, without 
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page 171 ~ granted, and if it is argued by the Common-
wealth's Attorney the jury would have a right to 
.assume that the Court was of opinion that the evidence was 
sufficient to authorize a conviction of murder in this case. 
The defendant objects and excepts to the action of the 
Court in granting Instruction C-2 upon the grounds it is mis-
leading and does not contain a proper definition of man-
slaughter. 
It permits the jury to take into account any malice what-
ever the accused may have had against any person and will 
prejudice the defendant under the circumstances of this case. 
It tells the jury that malice includes any unlawful motive, 
and it is too broad. There is no evidence before the jury of 
either express or implied malice to justify the granting of 
such an instruction, and it is prejudicial. 
The defendant objects and excepts to the action of the Court 
in amending Instruction 6-D because the instruction as offered· 
correctly stated the law applicable to this case, and one of 
the degrees of the offense does not include the doing of serious 
bodily harm or the intention of doing serious bodily harm. 
The defendant objects and excepts to the action 
page 172 ~ of the Court in refusing to grant Instruction 1-D 
as offered and in amending it and granting it as 
amended. The instruction as offered correctly stated the law, · 
and has been given and approved by this Court in numerous 
cases. 
The instruction as amended relieves the Commonwealth of 
the burden of proving circumstances beyond suspicion. In 
this case there is no direct evidence of the commission of the 
offense. It is based principally on circumstances and sus-
picion, and the jury should be definitely told that circum-
stances or suspicion are not sufficient. 
The defendant objects and excepts to the action of the 
Court in refusing to grant Instruction 4-D for the reason that 
it correctly states a principle of law applicable to this case. 
The fact or facts established by the evidence are susceptible 
of two interpretations, one of which is consistent with the in-
nocence of the accused, and the jury should be told that they 
can't arbitrarily take the interpretation which would convict 
the accused or incriminate him. 
page 173 ~ ( Court and counsel returned to the courtroom, 
the instructions were read bv the Court to the 
jury, the case was argued by counsel, the ·Jury retired to con-
sider its verdict and returned with the following) : 
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"We, the jury, find the defendant guilty of voluntary man-
slaughter, confinement in the penitentiary 5 years, 5 yrs. 
(S) J. W. SNOvV, SR., Foreman." 
Thereupon, the defendant, through counsel, moved the Court 
to set aside the verdict and grant him a new trial on the, 
grounds that same was contrary to the law and the evidence, 
and argument on said motion was continued . 
• • • • • 
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JUDGE'S SUPPLEMENTAL CERTIFICATE. 
The stenographic transcript of the testimony in the above 
case taken on May 22, 1956 as reported by J.M. Knight, short-
hand reporter, is correct according to my recollection with one 
exception: 
My individual notes taken at the time show that the witness, 
Robert L. Strohorb, testified that the decedent said to him in 
the lobby of the hotel that "he and Jim had been in a fig·ht 
and Jim had hit him in the chest." This was also my recol-
lection of the testimony before I reviewed my notes. 
When this testimony was originally tendered it met objee-
tion which was sustained and the point was later renewed 
after the surrounding· factual situation had been developed 
more fully and I reversed my previous ruling being con-
vinced that the statements of the decedent were part of the 
res gestae. The several starts, objections and repetitions cre-
ate some confusion and the reporter was at a definite disad-
vantage. 
HENR.Y w·. MacKENZIE, JR . 
• • • • • 
A Copy-Teste: 
H. G. TURNER, Clerk. 
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